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Measuring Examiner Behavior: Standard Metrics

Allowance rate

Office actions to issuance

Don’t incorporate pending applications

Penalize the examiner for abandonments

Useless for new examiners

Average office actions in pending applications

New examiner 



Measuring Examiner Behavior: ETA

PatentAdvisor ETA™ (Examiner time allocation) = Total office actions: total allowances issued + X factors

ETA 0 - 2.5 ETA 2.6-6 ETA 6+
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ETA v. Allowance Rate
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1. USPTO Examiners
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Percentage of Each Examiner Type

Averages
2019

45%

35%

20%

44%

37%

19%
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U.S. Patents by Examiner Type

Averages

60%

35%

5%

50%
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2. Doubling the Effort
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Impact of Examiner Type on U.S. Patents

• Type of Examiner impacts numerous metrics in the life cycle of a patent 

application:

– Allowance Rate

– Office Actions to Disposal

– Time to Disposal

– Final Office Actions

– Restriction Office Actions

– Interviews

• Surprisingly, the difference in many metrics between Green 

Examiners and Red Examiners is a doubling effect
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Allowance Rate by Examiner Type

Averages

81%

64%

38%

2x

70%



11

Office Actions to Disposal by Examiner Type

How many Office Actions are needed 

to obtain a disposed application from 

a particular Examiner?

Disposed Application = Patent or Abandon



12

Office Actions to Disposal by Examiner Type

Averages

2.9

2.4

1.5

2x

2.0
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Time to Disposal by Examiner Type

How many years will it take to obtain a disposed application from a particular 

Examiner?

Disposed Application = Patent or Abandon

File

Application
Year 1 Year 2 Year 3 Patent

or

Abandonment

…
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Time to Disposal by Examiner Type

Averages

4.2 years

2x 3.5 years

2.7 years

2017-2019

2x longer

with Red

than Green

3.2 years



15

Final Office Actions

• What is the chance of obtaining at least one Final Office Action?

• What is the chance of obtaining two or more Final Office Actions?
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Applications with at Least One Final Office Action by Examiner Type

Averages

68%

58%

32%

2x

46%
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Applications with Two or More Final Office Actions by Examiner Type

Averages

31%

20%

7%

4x

14%
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Impact of Examiner Type on Patent Procurement

• Comparing Green Examiners vs. Red Examiners

Metric Green vs. Red

Allowance Rate Green is 2x higher

Office Actions to Disposal Red is 2x higher

Time to Disposal Red is 2x higher

At least one Final Office Action Red is 2x higher

Two or more Final Office Actions Red is 4x higher

Restriction Office Actions Red is 50% higher

Interviews Red is 2x higher
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Key Takeaways

• Patent procurement at the USPTO is affected by Examiner type

– Types of Examiners: Green, Yellow, and Red Examiners

• The effort needed to obtain a patent is dependent on the Examiner 

type

• At least a doubling of effort needed between Red Examiners and 

Green Examiners
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3. After Final Practice
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After Final Practice

• Once an Examiner sends a Final Office Action, a number of filing options are available for the next 

step:

– File an After Final Response

– File an After Final Amendment

– File a Request for After Final Consideration Pilot (AFCP) 2.0

– File a Request for Continued Examination (RCE)

– File a Notice of Appeal

• What to do next?

– Which option has the best chance of obtaining a patent?

– Which option will be the least expensive with a good chance of obtaining a patent?

– How will the Examiner respond to the filing?



22

After Final Amendment then Allowance

Averages

3.8%

2.4%

1.3%

3x

Examiner issues Notice of Allowance in response to After Final Amendment
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After Final Consideration Pilot (AFCP) 2.0
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After Final Consideration Pilot (AFCP) 2.0

AFCP 2.0

started

in 2013

2019

24%

19%

9%

3x
15%

Applications that have at least one AFCP 2.0
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Request for Continued Examination (RCE)

1st RCE:

$1,300

2nd or more RCE:

$1,900
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At Least One RCE
Applications that have at least one Request for Continued Examination (RCE)

Averages

45%

38%

20%

2x

30%

2019

52%

19%

38%
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RCE’d Applications with Two or More RCEs

If an Application has one RCE, what percentage have two or more RCE’s

Averages

38%

31%

21%

2x
28%

2019

44%

19%

30%
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Appeal to PTAB

USPTO Patent Trial and Appeal Board (PTAB)
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Application with at Least One Appeal

Averages

13%

9%

4%

3x
7%

2019

13%

2%

6%
6x
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Applicant Winning on Appeal

2019

67%

55%

61%

60%

Averages

68%

64%

59%

65%
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Impact of Examiner Type on Patent Procurement

• Comparing Green Examiners vs. Red Examiners

After Final Practice

Metric Green vs. Red

Allowance Rate in response to After Final Amendment Green is 3x higher

AFCP 2.0 Red is 3x higher

At least one RCE Red is 2x higher

RCE’d Applications with two or more RCE’s Red is 2x higher

Allowance Rate in response to RCE Green is 4x higher

Time to next Action after RCE Red is 50% higher

Appeals Red is 3x higher

Win Rate on Appeal Green is 15% higher
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Conclusions

• With a limited patent procurement budget, need to be 

efficient and cost effective as possible

• Knowing the Examiner type can help:

– Strategize on prosecution tactics

– Craft responses to Office Actions

– Anticipate time needed to obtain a patent

– Anticipate prosecution costs
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Impact of Examiner Type on Patent Procurement

For more details, see the 4-part series of 

articles on IP Law 360

• Part 1:  Few Allow Many, Many Allow Few

• Part 2:  Doubling the Effort

• Part 3:  After Final Practice

• Part 4:  Impact on Patent Litigation

https://www.law360.com/ip
https://www.lexisnexisip.com/knowledge-center/how-uspto-examiner-type-affects-patents/
https://www.lexisnexisip.com/knowledge-center/how-uspto-examiner-type-affects-patents/
https://www.lexisnexisip.com/knowledge-center/how-uspto-examiner-type-affects-patents/
https://www.lexisnexisip.com/knowledge-center/how-uspto-examiner-type-affects-patents/
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LexisNexis PatentAdvisor®

Examiner statistics include:

▪ Interview

▪ AFCP 2.0

▪ Office Actions

▪ Appeals

… much more
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www.LexisNexisIP.com/PatentAdvisor

http://www.lexisnexisip.com/PatentAdvisor

